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FLORI DA JUDI CI AL QUALI FI CATI ONS COW SSI ON
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JUDI CI AL QUALI FI CATI ON COMM SSI ON' S RESPONSE
TO MOTIONS IN LIMNE

| nt r oducti on

This menorandumis submtted as a single response to the

Respondent’s ten notions in limne.?

First, it should be noted that the Conmm ssion has
di scretion in determ ning whether to rule on the notions prior
to the trial or to rule on the adm ssibility of the evidence
when it is actually offered. Charles W Ehrhardt, Florida
Evi dence § 104.5 (2004). Thus Ehrhardt states that “a judge

[or the comm ssion] should not be required ‘to guess that a

generally phrased pretrial objection is still valid in the
shifting pattern of the actual trial.” Id. at § 104.5.
! The issues raised in the Motions in Limne are al so

rai sed by Respondent as objections to exhibits as required by
t he Comm ssion’s order of June 18, 2004.



Ehrhardt cites McCallister v. State, 779 So.2d 615 (Fla. 5'"

DCA 2001) and quotes fromthe case that

A trial court’s pre-trial ruling on a
nmotioninlimne is tentative because the
shifting sands of the trial in progress
may cause a trial judge to rethink an
earlier evidentiary ruling based on a
mat uri ng under st andi ng of the case.

779 So.2d at 615-16.

Response Mbtion in Limine to Exclude Al Docunents
Provided by the United States Air Force

During the investigative stage of these proceedings, a
subpoena was served upon the United States Ar Force for
records of its investigation of the plagiarismcharge agai nst

Respondent whi ch subpoena st at ed:

The Judicial Qualifications Conmm ssion,
is an agency of the State of Florida
vested by Article 5, Section 12, of the
Constitution of the State of Florida,
with jurisdiction to investigate and
recomend to the Suprene Court of Florida
the discipline of a judge whose conduct
warrants such discipline and the |[|aw
enf orcenment purpose of this subpoena is
to assist in an investigation by the
Judicial Qualifications Commi ssion of
whet her, based upon t he al | eged
pl agi ari sm Col onel G egory P. Holder is
fit toretainthe office of Grcuit Judge
of the Thirteenth Judicial GCrcuit of



Fl ori da or shoul d ot herw se be
di sci plined for such conduct.

A copy of the subpoena is attached to the Respondent’s noti on.

Judge Holder clains that the production of the Air
Force’s investigative records violates his right of privacy
because the Commission msrepresented itself as a |aw
enforcenment entity when, in fact, it is “a disciplinary body
commi ssioned by the Florida Suprene Court and is neither a
crimnal not acivil |lawenforcenent entity.” (Mtion, p. 2).
The subpoena accurately states the power and authority of the
Comm ssion. The Comm ssion is enmpowered to investigate and
recommend t he di scipline of Florida judges who violate the | aw
or the Code of Judicial Conduct, Article V, Section 12,

Fl ori da Constitution, State ex rel. Turner v. Earle, 295 So. 2d

609 (Fla. 1974). This is a proper |aw enforcenent purpose
whi ch satisfied the Air Force requirenent for the rel ease of

privacy information.

In addition, the Respondent, but by his conduct, has

wai ved any right of privacy in this matter.

First, the Commssion, inits initial response on August

8, 2003 to Rule 12(B) discovery request, identified Col onel



David M Leta, the Air Force officer who conducted the Ar
Force’s investigation, as a person it anticipated to call as
a W tness and produced copi es of affidavits and transcripts of
testimony obtained by Colonel Leta in his investigation.
Thus, the Respondent was on notice fromthe outset that the
Comm ssi on had access to the Air Force’s investigative report,
but took no action before either of the prior two settings of

the hearing in this matter.

Second, the Respondent on January 5, 2004, served a
notion to dism ss the charges on the ground that the Air Force
“having fully considered all of the evidence, restored Col onel
Hol der’ s designation as Judge Advocate” (nmotion, Y 7) and
again relies on the reinstatenment by the Judge Advocate
CGeneral and affidavits obtained by Colonel Leta in the Ar
Force’s investigation. The Respondent has no right to
affirmatively seek relief before the Comm ssion upon the
evi dence presented in the Air Force investigation and at the
sanme tinme assert a right of privacy as to that evidence.

Respondent’s Motion in Limne to Exclude Copies
of the Purported Hol der Paper on Authentication G ounds

Respondent seeks to obtain a pretrial ruling that Exhibit

“A’” to the Notice of Formal Charges, which is the plagiarized
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paper Judge Hol der i s charged with having submtted to the Air
War College as his own work (the “Holder Paper”), is not
authentic, that is, that it is not the paper submtted to the
Air War Col | ege by Judge Hol der in 1998. The Respondent cites
Section 90.901 of the Florida Evidence Code that
“authentication or identification of evidence is required as
a condition precedent to its admssibility.” (Menmor andum
1 2). Assistant United States Attorney Jeffrey Del Fuoco (Del
Fuoco), who is a Major in the Arny Reserve attached to the
Legal Support Organization of the 81 Regional Readiness
Command in St. Petersburg, Florida, has and will testify that
he on either Saturday, January 12 or Sunday, January 13, 2002
found copies of the Hol der Paper as well as a paper prepared
by David Hoard in 1996 and sent by facsimle to Judge Hol der
i n Decenber, 1997 (the Hoard Paper) on the floor of his office
at the Arny Reserve Center. Del Fuoco has and will testify
that he | ocked the papers in his briefcase and took t hem hone,
on Monday, January 14, 2002, took themto the United States
Attorney’'s O fice where he opened an of ficial governnent file,
pl aced the docunents in the file and that the docunents were
then delivered to Assistant United States Attorney Jeffrey
Downi ng, Deputy Chief of the U S. Attorney Public Corruption

Section on Cctober 21, 2002. Downi ng has and wll testify



that the file was assigned to himon October 21, 2002 which
file contained the two papers he received fromDel Fuoco and
t hat he retained the docunents in the official governnent file
until they were produced at Downi ng’ s deposition on August 31,
2004, at which tine they were delivered to the custody of the
under si gned Speci al Counsel to the Comm ssion. On this basis,
the Hoard and Hol der Papers will be offered in evidence as
having been properly identified as the papers in question

The central issue in the case then will be whether the Hol der
Paper is in fact the paper submtted by Judge Hol der to the
Air War Coll ege, the resolution of which is determ native of

whet her the charges are proven

The authenticity of a document may be established by

circunstantial evidence, State v. Love, 691 So.2d 620 (Fla. 5'"

DCA 1997); |ITT Real Estate Equities, Inc. v. Chandler 1ns.

Agency, Inc., 617 So.2d 750 (Fla. 4'M DCA 1993), and in this

case, circunstantial evidence clearly authenticates the Hol der
Paper as the paper submtted by Judge Holder to the Air War

Col | ege.

A summary of this circunstantial evidence as foll ows?:

2 This is not intended to be a conpl ete or exhaustive
statenent of the evidence, but to show a prima facie basis to
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1. Li eut enant Col onel Hoard has identified the “Hoard
Paper” as one he prepared and submtted to the Air War Col | ege

in 1996.

2. At Judge Hol der’ s request, Hoard faxed his paper to
Judge Hol der on Septenber 5, 1997 “Per your request.” Judge

Hol der has admitted receiving the Hoard Paper.

3. On the first page of the Hoard Paper, the 5" Edition
of the Air War College Program is crossed out and the 8'"
Edition handwitten in, E. David Hoard s name is crossed out
and Lt. Col. Gegory P. Holder USAFR is handwitten in,
Hoard’s address is crossed out and beside witten “our
address,” Sem nar #080OG is crossed out and the nunber 059B is
witten in, and the date January 19, 1996 is crossed out and

1998 handwitten in.

4. Judge Holder has admitted that the handwitten

changes on the Hoard Paper are his.

5. Judge Hol der took the Air War College course, 8"
Edition, Sem nar No. 059B at MD Il Air Force Base, Tanpa

Florida in the academ c year 1997-1998.

establish that the Hol der paper is what it purports to be.

7



6. A research paper due January 5, 1998 was required to

conpl ete the course.

7. Fourteen officers signed up to take the course with
Judge Hol der. Judge Hol der wote on the topic, “An Analysis
of the Angl o-Anerican Conbi ned Bonmber O fensive in Europe

During World War 11, 1942-1945.”

8. Judge Holder is the only student who wote on the
topi c of the conbi ned bonber of fensive in Europe during Wrld
War |l and has admtted that it is his signature on the
certificate certifying that he did not use another student’s

research work and the paper represented only his own work.

9. Judge Hol der’s paper with a copy on a disc was
received by the Air War Col l ege on or about January 8, 1998
and there is a notation on Judge Holder’s records that the
di sc could not be read. The original, after bei ng graded, was
returned to Judge Hol der and therefore the Air War Col | ege has

no copy of the paper submtted by Judge Hol der.

10. The Hol der Paper was graded by Lieutenant Col onel
WIlliam Howe, who has identified his handwiting throughout

t he Hol der Paper as his.



11. The academ c year 1997-1998 was the only year that
Li eutenant Col onel Howe was at the MDill Ar Force Base
Sem nar Faculty Advisor responsible for grading the papers

fromthe McDill Air Force Base Sem nar

12. In 1997-1998, Loraine Nesco was Judge Holder’s
judicial assistant, and has cl ainmed that she typed the paper

subm tted by Judge Hol der to the Air War Coll ege.

13. At the tinme the paper was being prepared, Judge
Hol der was noving fromthe juvenile to the civil division of
the Circuit Court. It was chaotic and everyone was under a

great deal of stress.

14. Conputer staff at the Hi |l sborough County Courthouse
conducted a search of the courthouse conputer network and
found that the Hoard Paper had been typed, using Ms. Nesco’s
conput er on Decenber 5, 1997 and has been preserved on the
conput er backup tapes begi nning with the backup tape dated for

the year 1998.

15. The courthouse keeps backup tapes for only five

years and there is no backup tape for 1997.



16. The approximately ten pages of the twenty-page
research paper submtted by Judge Hol der were incorporated
verbatim from the Hoard Paper on the County Courthouse

conputer hard drive to the Hol der Paper.

17. On January 4, 1998, which was a Sunday, at 8:10
p.m, a file was created on Judge Holder’s conputer in his
Chanbers and titled “AWPAPER ” The file has been retained on
t he courthouse backup tapes. There is nownothing inthe file
which is consistent with a paper having been created in the

file, transferred to a disc, and then del eted.

18. Judge Holder is very conpetent with respect to

creating docunents on a conputer

19. Ken Lawson, another Assistant United States
Attorney, and a nenber of the Arny Reserve was given by Judge
Hol der or a nenber his staff a copy of Judge Hol der’ s paper,
a paper witten by soneone else and Judge Hol der’s course

mat eri al s.

20. Lawson gave the papers which he received fromJudge
Hol der to Del Fuoco who was considering taking the Air War

Col | ege cour se.
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21. In Cctober of 2003, Del Fuoco, when searching for
sone of his mlitary records, found the papers given to hi mby
Lawson, which included Judge Hol ders’ course materials and
copies of two Air War Col | ege papers, one from Mary Perry who
t ook the course at the sane ti ne as Judge Hol der and a copy of
the Hoard Paper which appears to be the sane as the one
slipped under Del Fuoco’s door that initiated the

i nvesti gati on.

These facts, sonme of which are disputed, create a strong
circunstantial case that Exhibit “A” to the fornmal charges is
t he paper submitted by Judge Holder to the Air War Col | ege.
While the witnesses will be subject to cross-exam nation and
the evidence subject to challenge, it should be abundantly
clear that the case nmust be resol ved by the Commi ssion after
hearing all of the evidence and not on a notion in |imne.

Respondent’s Motion in Limne to Exclude Evidence
on Best Evidence G ounds

The Respondent seeks to exclude from evi dence copi es of
t he Hol der Paper, because it is a copy, not the original, and

therefore not the best evidence.
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Section 90. 952 of the Florida Evidence Code provides that
“except as otherwise provided by statute, an original
witing . . . is required in order to prove the contents of

the witing . . . .~

Judge Holder has testified that both his paper and
Hoard’ s paper were kept in a drawer in his desk at the
courthouse until Judge Hol der discovered sone tinme in 2001
that the papers were mssing. Thus, neither the Conm ssion
nor the Respondent has the original of the paper. In these
ci rcunst ances, Section 90.954 provides that a copy is
adm ssible where “all originals are lost or destroyed,”
unl ess, as clained by the Respondent, under Section 90.953, a
genuine question is raised about the authenticity of the
original. As discussed above with respect to the issue of
authenticity, the question of whether Exhibit “A” to the
Notice of Formal Charges is the paper submtted by Judge
Hol der to the Air War Col l ege i s not an evidentiary i ssue, but
the ultimate issue in the case which cannot be resolved on a

motion in |imne.

The Respondent states in his notion that the Conm ssion
has admtted that “it has no witness who can testify based

upon personal know edge that the copies of the purported
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Hol der paper ‘could not have been fabricated through the use
of existing conputer and/or other technology or techniques”
(Motion, p. 9). Respondent fails to point out the remainder
the Comm ssion’s Response to the request for adm ssion “that
[the] circunstantial evidence wll establish by clear and
convi nci ng evidence that Exhibit ‘A was not fabricated, but
is an authentic copy of the actual paper the respondent
submtted to the Air War Coll ege in January 1998.” (Response
to Request for Adm ssion § 16 filed October 22, 2003.)

Respondent’s Mdtion in Linine to
Excl ude Evi dence on Due Process G ounds

The Respondent has filed a nmotion in limne to exclude
evi dence on due process grounds, with a supporting nenorandum
A review of the nmenmorandum will disclose that it is nothing
nor e t han Judge Hol der's argunent in support of his contention
that Exhibit A to the Notice of Formal Charges is not his
paper and that the paper is the product of a conspiracy
agai nst Judge Hol der because he was cooperating with the FB
in an investigation into court system corruption (Mtion p.
4). The nmotion is not in reality based upon due process
grounds but is in effect a notion for summary judgnment. The

Respondent, however, does not contend that there are no
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di sputed i ssues of fact and, as discussed, with respect to the
authenticity issue infra, there is strong circunstantial

evi dence that the paper is Holder’s.

Again, the Respondent clains that the Conm ssion has
admtted that it “has no witness who can testify based on
per sonal know edge that [the purported Hol der paper] is an
aut hentic copy of the actual paper that respondent submtted
tothe Air War Col |l ege in January 1998” (Motion p. 6). Again,
Judge Hol der fails to quote the renai nder of the response to
the request that the “circunstantial evidence will establish
by clear and convincing evidence that Exhibit ‘A to the
Notice of Formal Charges is a copy of the paper submtted by
the respondent to the Air War College.” (Response to Request

for Adm ssions 1 filed October 22, 2003.)

Significantly, Judge Hol der relies upon evi dence obt ai ned
during the Air Force investigation and the fact that he was
reinstated as a Judge Advocate (Mdtion, p. 5) at the sane tine
conpl aining that the Conm ssion violated his right of privacy
by obtaining the evidence devel oped by the Air Force. See
Response to Mdtion to Exclude Docunents Provided by United

States Air Force, supra.
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Judge Hol der contends that the paper |acks the usua
hal | marks of one submtted to the Air War Coll ege, claimng
that it is mssing a received stanp and concl udi ng comrents
and the student’s grade at the end. As to these points, it is
quite evident fromthe paper that there is a date stanp mark
and Lieutenant Colonel Howell’'s grading of the Mary Perry

paper fromthe sanme senester also | acks comments or a grade.

Finally, the Respondent contends that the Comr ssion
shoul d exclude the paper on due process grounds because the
paper “is inconsistent with Judge Holder’s witing style” and
“plagiarismis inconsistent with Judge Holder’s character.”
(Motion, p. 9.) Judge Hol der woul d have t he Conmi ssi on deci de
the case on affidavits, the admssibility of which are
challenged by the Conm ssion’s Special Counsel and the
believability of witnesses which the Comm ssi on has not heard.
The char ges, however, nust be resol ved based upon t he evi dence
and the docunents submtted at the hearing.

Respondent’s Motion in Limne to Exclude
Testinony of David Leta

The Respondent has noved to exclude the testinony of

Col onel Leta on the ground that the Department of Defense
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refused Judge Hol der’s request to depose Leta unless Judge

Hol der di scl osed work product. (Mtion, p. 2.)

The Respondent noticed Colonel Leta s deposition for
Cctober 30, 2004, but following a discussion with the
Comm ssion’s Counsel as to the scope of testinmony to be
of fered by Col onel Leta at the hearing, voluntarily cancell ed
t he deposition. In addition, attached to the notion as a
letter fromthe Air Force advising the Respondent’s counsel of
what was required under Federal Regul ations to obtain Col onel
Leta’'s testinony, and noting that the required i nformation had
not been provided. There is, therefore, no basis for
excluding Colonel Leta s testinony at the trial.

Respondent’s Mdtion in Limne to
Excl ude Statenent of Colonel G egory P. Hol der

The Respondent has noved to exclude his statenent taken

by Col onel Leta, March 7, 2003.

First, Respondent objects on the ground that Col onel
Leta’s testinony should be excluded and therefore the
transcript of the interview cannot be authenticated (Motion,
pp. 2-3). As discussed with respect to the notion to exclude

Col onel Leta s testinony, the testinony should be admtted.
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Second, the Respondent contends that the transcript of
t he statenent contains Colonel Leta’s factual recitations and
opi nions (Mdtion, p. 3). Respondent does not point out what
factual recitations and opinions he is challenging, but tothe
extent there are factual recitations or opinions, the
obj ections can be raised at the tine the statenent is offered

i n evidence.

Finally, the Respondent contends that the tape recording
fromwhi ch the statenment was transcribed i s the best evidence.
Wth respect to this objection, Special Counsel wi Il undertake
to either obtain the tape or establish the adm ssibility of
the transcription under Section 90.954 of the Evidence Code.

Respondent’s Motion in Limne to Exclude
Testinony of Jeffrey John Del Fuoco

Judge Hol der has noved to exclude the testinony of De
Fuoco on the ground that pursuant to 28 CF. R 8§ 1621, et.
seq., the United States Attorney for the Mddle District of
Florida has limted Del Fuoco’'s testinony to those facts which

the JQC seeks to establish. (Mtion, p. 2.)

Judge Hol der took Del Fuoco’s deposition on August 27,

2004, and was allowed to fully cross examne him on the
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matters covered by the letter dated Decenber 18, 2002 from
Paul |. Perez, United States Attorney, to the undersigned
Speci al Counsel. (A copy of the Decenber 18, 2003 letter is
attached to Respondent’s Mdtion.) These are also the only
matters identified in the Respondent’s Anmended Third Pre-
Hearing Statement with respect to what testinony Judge Hol der

intends to elicit from Del Fuoco.

Also attached to the Respondent’s notion is a letter
dat ed Decenber 8, 2002 fromJudge Hol der’ s counsel to Janes R
Klindt, First Assistant United States Attorney, regarding
testinony of M. Del Fuoco, in which it is stated that “no
information relating to or based upon material contained in
the files of the Department of Justice or information acquired
as part of the performance of M. Del Fuoco's duties is
sought.” The response from M. Perez (also attached) notes
t hat Judge Hol der did “not specify your areas of inquiry” and,
therefore, did not allow any area of inquiry beyond that
approval at the request of the Conm ssioner. For these
reasons, Respondent has not shown how he has been prejudi ced
by any limtation placed upon Del Fuoco’'s testinony in this

matter.
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Respondent’s Modtion in Limne to Exclude
Al l Docurments Provided by Jeffrey John Del Fuoco

Respondent has noved to exclude all of the docunents Del

Fuoco provi ded the Conm ssi on.

First, Judge Holder refers to his notion to exclude al
of Del Fuoco’s testinony and he concludes that w thout Del
Fuoco’s testinony the docunents cannot be authenticated
(Motion p. 3). For the reasons stated in response to Judge
Hol der’s nmotion relating to exclusion of Del Fuoco' s

testinony, the notion should be deni ed.

Second, the “authenticity” issue that is whether Exhibit
“A’” to the Notice of Formal Charge is a copy of the paper
subm tted by Judge Hol der to the Air War College is provable
without regard to Del Fuoco's testinony (see Response to
Motion to Exclude on Authenticity Grounds). As Del Fuoco has
testified, he considered the papers he received as a “tip”
which with investigation has established by clear and
convi nci ng evidence that Exhibit “A” is the plagiarized paper

Judge Hol der submtted to the Air War Col | ege.
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Respondent’s Motion in Limne to Exclude
Testinony of Jeffrey Downi ng

Judge Hol der has noved to exclude the testinony of the
United States Attorney, Jeffrey Downing, on the sanme grounds
as he raised wwth respect to the testinony on Assistant U S
Attorney Del Fuoco. And, for the reasons stated with respect
to the notion to exclude Del Fuoco’s testinony, should al so be
deni ed.

| NVESTI GATI VE PANEL OF THE FLORI DA
JUDI CI AL QUALI FI CATI ONS COW SSI ON

Thomas C. MacDonal d, Jr.
Fl ori da Bar No. 049318
1904 Holly Lane

Tanpa, Florida 33629

(813) 254-9871

(813) 258-6265 (Facsimle)

General Counsel for the Florida
Judicial Qualifications Comm ssion
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- and -

BEDELL, DI TTMAR, DeVAULT, PILLANS & COXE
Pr of essi onal Associ ati on

By

Charles P. Pillans, III

Fl ori da Bar No. 0100066

The Bedel | Buil di ng

101 East Adans Street
Jacksonville, Florida 32202
(904) 353-0211

(904) 353-9307 (Facsimle)

Speci al Counsel to the Florida
Judicial Qualifications Conm ssion
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Certificate of Service

| DO HEREBY CERTIFY that a copy of the foregoing
Response to Mdtions in Limne has been furnished via
Facsimle and United States Mail this day of Septenber,
2004 to the foll ow ng:

Honor abl e John P. Kuder
Circuit Judge

Judi ci al Buil ding

190 CGovernnental Center
Pensacol a, Florida 32501

John R Beranek, Esquire
Post O fice Box 391
Tal | ahassee, Florida 32302-0391

David B. Winstein, Esquire
Bal es Wi nstein

Post O fice Box 172179
Tanpa, Florida 33672-0179

Juan Morillo, Esquire

Sidley Austin Brown & Wod LLP
1501 K Street, N W

Washi ngton, D.C. 20005




